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RESPONSIVE BRIEF OF 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or “the Illinois AG”), hereby file this Responsive Brief in response 

to the briefs, arguments, and comments submitted by various parties addressing the 

Commission’s June 29, 2018 Order Rejecting Proposed Tariff Revisions, Granting in Part and 

Denying in Part Complaint, and Instituting Proceeding Under Section 206 of the Federal Power 

Act (“Order”).
1
  The People filed a Request for Rehearing on July 31, 2018, and the arguments in 

this Responsive Brief and in the People’s Initial Brief are not a waiver or withdrawal of any 

position taken in the Request for Rehearing.  

In summary, the People address the following matters: 

1.  The People support the proposal of the Independent Market Monitor of PJM to apply the net 

avoidable cost rate (net ACR) to determine the minimum bids of capacity market participants 

with new or existing units, and oppose the use of net CONE to determining a minimum bid 

for new units. 

2. The People urge the Commission to investigate and correct the anomalous operation of 

PJM’s capacity market algorithms and assumptions, that on average result in an increase of 

13% in the auction the outcome. 

3. If the Commission adopts an FRR despite a minimum bid that is not expected to increase 

bids or market clearing prices, the People request that the Commission vest the authority to 

opt into an FRR with the states, rather than with the generators. 

4. If the Commission adopts an FRR despite a minimum bid that is not expected to increase 

bids or market clearing prices, the People request that the Commission allow states sufficient 

                                                           
1
  Calpine Corp. et al. v. PJM Interconnection, L.L.C. 163 FERC ¶ 61,236 (Jun. 28, 2018) (hereinafter “Order”). 
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time to design an effective method to replace the competitive effect of the federal wholesale 

market, and not limit the time the states have to certify a state method to one year. 

5. The People reiterate their request that the Commission adopt a price cap for resources that 

exit the federal wholesale market. 

  

20181106-5223 FERC PDF (Unofficial) 11/6/2018 3:59:11 PM



3 
 

Table of Contents 

 

I. A MOPR Floor Offer Based On Net ACR Provides A Workable Path Forward To 

Assure A Competitive Capacity Market At Reasonable Prices. . . . . . . . . . . . . . . 4 

II. Even If A MOPR Is Correctly Set, Analysis Of The Algorithms Underlying PJM’s 

Capacity Market Demonstrates That Continuing Errors And Anomalies In The 

Capacity Market Design And Market Power Will Distort And Drive Up The Final 

Capacity Price, Resulting In Unjust And Unreasonable Capacity Prices. . . . . . . .10 

 

III. If The Commission Adopts An FRR-Alternative Option, It Should Require State 

Approval For A Resource To Opt Into It. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .14 

 

IV. The FRR-Alternative Will Not Be Effective Or Even Feasible Without Sufficient 

Time For States To Respond To The Commission’s Final Order. . . . . . . . . . . . . .15 

 

V. The Interest Of States, Generators, And Other Groups In The FRR-Alternative 

Reinforces The Need For The Commission To Set A Cap On Final                         

Capacity Prices. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .19 

 

VI. Conclusion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

 

Certificate of Service  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 

 

Attachment A:  Responsive Affidavit of Robert McCullough  

20181106-5223 FERC PDF (Unofficial) 11/6/2018 3:59:11 PM



4 
 

ARGUMENT 

I. A MOPR Floor Offer Based On Net ACR Provides A Workable Path 

Forward To Assure A Competitive Capacity Market At Reasonable 

Prices. 

 

The primary goal of the Commission’s June 29
th

 Order is to assure that PJM’s capacity 

market, also known as the Reliability Pricing Model or RPM, produces a competitive price that 

reflects generators’ costs, provides appropriate price signals for entry and exit, and results in a 

just and reasonable price paid by consumers.
2
  The Commission concluded that “resources 

receiving out-of-market support are capable of suppressing market prices, regardless of intent.”
3
 

In light of the Commission’s concerns about out-of-market subsidies distorting a competitive 

price, the key questions are: what is a competitive price, can it be identified notwithstanding out-

of-market subsidies, and is that competitive price the appropriate Minimum Offer Price Rule 

(“MOPR”) offer floor.       

Both PJM Interconnection, LLC (“PJM”) and the PJM Independent Market Monitor 

(“IMM”) answered those questions by reference to basic market concepts and data.  The 

administration of the capacity market is entrusted to PJM, with review by the IMM, subject to 

Commission review.  Thus, the development and implementation of a system to determine and 

monitor competitive bids in the current environment (where state subsidies exist) will be PJM’s 

and the IMM’s responsibility.  Both PJM and the IMM recommended defining a “competitive 

price” for existing units by setting the minimum bid at net avoidable cost,
4
 but PJM added a 

different pricing mechanism for “new entrants” and a highly complicated structure based on a 

                                                           
2
  Order at P 150. 

3
  Id. at P 155. 

4
  See Initial Submission of PJM Interconnection, L.L.C. at 40-46; Brief of the Independent Market Monitor for 

PJM.  A description of net ACR can be found at:  PJM OATT at Attachment DD § 6.4(a), 6.7 & 6.8 and Monitoring 

Analytics, RPM Avoidable Cost Rate Development at 3 (2006) available at 

http://www.monitoringanalytics.com/reports/Presentations/2006/20061108-rpm-workshop-avoidable-cost-rate-

dev.pdf ; See 2018 IMM Quarterly State of the Market Report for PJM: January through March at 255. 
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“resource carve-out” mechanism that involves repricing capacity and paying resources with no 

capacity obligation an opportunity cost.
5
 

In approving the PJM capacity markets, the Commission’s goal is to assure just and 

reasonable rates, as required by the Federal Power Act.
6
  As PJM has pointed out, in this 

proceeding the Commission’s goals must be to ensure both that PJM’s capacity market prices are 

not unreasonably affected and suppressed as a result of out-of-market subsidies, and that 

resulting capacity prices are just and reasonable for consumers.
7
  Both of those objectives are 

met by rules that recognize the residual nature of the capacity market and recognize that a 

competitive price should be defined as the avoidable cost less PJM energy and ancillary services 

(“EAS”) market revenues.   

While PJM’s current MOPR is based on the “cost of new entry” or “CONE,”
8
  PJM has 

recommended that CONE only apply to new resources, while the minimum price for existing 

resources be set at their avoidable cost net of PJM EAS revenues (“net ACR”).
9
  By contrast, the 

IMM recommends that net ACR be used for all resources: new and existing, subsidized and not 

subsidized.  The IMM’s approach has the benefit of consistency and simplicity, comports with 

the goals of the capacity market, and will result in the least disruption to PJM’s markets and 

consumer prices.  The People of the State of Illinois request that the Commission adopt the IMM 

proposal to address the capacity market issues identified in its Order,
10

 and reject PJM’s highly 

complex and ultimately unreasonable Resource Carve-Our proposal.  A MOPR, or minimum 

offer based on net ACR can be expected to enable subsidized resources to participate in the 

                                                           
5
 Initial Submission of PJM Interconnection, L.L.C. at 50-75. 

6
 16 U.S.C. § 824d(a), (e). 

7
  Initial Submission of PJM Interconnection, L.L.C. at 4. 

8
  PJM OATT, Attach. DD, §5.14(h)(1). 

9
  Initial Submission of PJM Interconnection, L.L.C. at 40, 46-47. 

10
 Summary of the Sustainable Market Rule Proposal of the Independent Market Monitor (Oct. 31, 2018). 
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market on the same terms as other resources and avoid unreasonable price suppression, 

eliminating the need for the FRR-Alternative the Commission proposed in its Order. 

In its Order, the Commission found PJM’s use of the MOPR to address only some 

subsidized generation unjust and unreasonable.  It found that the 

record shows that out-of-market support to existing resources is significant enough to 

affect the price in the market, and therefore the entry and exit of resources. … Thus, out-

of-market support to existing resources may allow even uncompetitive resources, for 

whom a competitive offer would be significantly higher than zero, to submit low or zero 

priced offers into the capacity market.
11

    

 

The Commission concluded that there is not “any substantive difference among the types of 

resources participating in PJM’s capacity market with the benefit of out-of-market support,”
12

  

indicating that new and existing units as well as units using different fuel sources be treated 

similarly.  While PJM’s current MOPR includes conditions and limitations that the Commission 

rejected,
13

 the Commission found the minimum offer procedure itself to be necessary to prevent 

uncompetitive, low bids in PJM’s RPM.
14

  The challenge now is to design a minimum bid or 

other proxy for a competitive bid that is consistent with the residual nature of the capacity market 

and that will achieve the market’s and the Commission’s goals. 

The IMM suggests abandoning the MOPR terminology, calling his approach the 

Sustainable Market Rule,
15

 but the IMM proposal satisfies the Commission’s direction that a 

                                                           
11

  Order at P 151. 
12

  Order at P 155.   
13

  The MOPR was developed in a different environment and for different issues than those present today.  The 

original MOPR was developed to address new construction incented by state subsidies, and the fear of buyer-side 

market power. PJM Interconnection, L.L.C., PJM Power Providers Group v. PJM Interconnection, L.L.C., 135 

FERC ¶ 61,022 at P 6 (Apr. 12, 2011).  See also Calpine Complaint Requesting Fast Track Processing, page 15, 

(filed March 21, 2016).   While the MOPR has been the subject of multiple amendments over the years, and has 

been implemented differently in the different RTOs, see, e.g., NextEra Energy Res., LLC v. FERC, 898 F.3d 14 

(D.C. Cir. 2018), the Commission concluded that as presently designed, a MOPR that is limited to only some 

resources may not be effective.   E.g., Order at P 158. 
14

   Order at P 158. 
15

   Brief of the Independent Market Monitor for PJM at 9,11. 
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minimum price, “with few or no exceptions, should protect PJM’s capacity market from the price 

suppressive effects of resources receiving out-of-market support by ensuring that such resources 

are not able to offer below a competitive price.”
16

  The IMM’s proposal would set a minimum 

price for all resources by defining a competitive price as net ACR.  This consistent approach 

incorporates a competitive effect by using resource-wide costs, and reflects the residual nature of 

the capacity charge by reducing the resource’s ACR by the unit’s EAS revenues based on 

applicable expected locational prices payable to the unit.
17

  The IMM proposal furthers the 

Commission’s goal of assuring that subsidized resources do not submit capacity offers that are 

non-competitive, or below their unsubsidized cost. 

The capacity market was developed to stabilize the PJM markets by compensating 

generation for being available when necessary to meet customer demand and providing a 

revenue stream to supplement energy and ancillary services revenues.
18

   The essential goal of 

the capacity market is to provide necessary revenue when other sources of PJM market revenue 

prove insufficient to cover a generator’s avoidable cost, being the cost that can be eliminated by 

not engaging in or no longer performing an activity, such as offering to be a capacity resource.
19

  

As demonstrated in the Comments of the Illinois Commerce Commission, since its adoption, 

                                                           
16

   Order at P 158. 
17

   Brief of the Independent Market Monitor for PJM at 15-16. 
18

 PJM Interconnection, L.L.C., 117 FERC ¶ 61,331 at ¶ 144 (Dec. 22, 2006) (“The revenues earned in the energy 

market will affect the price for capacity: capacity market revenues (and thus, the importance of capacity markets in 

eliciting adequate infrastructure) will be reduced as energy market revenues increase.  That is, expected revenue 

from the energy and ancillary service markets will reduce the height of the demand curve, and thus, reduce the 

prices and revenues received by resources in the capacity market.  Thus, to the extent that energy market revenues 

increase, capacity market revenues could be reduced proportionately so that the overall rate remains just and 

reasonable.”) (hereinafter “Original RPM Settlement Approval”).   
19

  See Monitoring Analytics, RPM Avoidable Cost Rate Development at 3 (2006) available at 

http://www.monitoringanalytics.com/reports/Presentations/2006/20061108-rpm-workshop-avoidable-cost-rate-

dev.pdf. 
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PJM capacity charges have increased as energy prices have decreased, showing the residual 

nature of the capacity market.
20

   

 Both PJM’s and the IMM’s approach to existing resources will achieve competitive 

capacity bids that are high enough to cover the cost of generation for the resource class after 

netting expected PJM revenues.
21

  The IMM correctly recommends that the administratively set 

minimum bid, set at net ACR, be agnostic to whether a resource is new or existing.   Clearly, a 

resource that is bidding into the capacity market expects to have incurred its development costs 

prior to providing capacity in the delivery year.  Those costs are no longer avoidable, and should 

not affect the calculation of the minimum bid.
22

  New resources are the same as existing 

resources in that the only relevant costs for capacity purposes are avoidable costs.   

The IMM has asserted that the effect of using net ACR to determine the minimum 

capacity bid will be “zero to insignificant” for renewable resources, nuclear resources, and cost 

of service.  PJM included ACRs for existing resources in its Initial Submission at page 46, but 

did not show the relevant revenues.  PJM reported the net ACRs for existing on-shore wind, solar 

and hydro renewable resources as zero dollar ($0.00), indicating (1) that EAS revenues are 

expected to be sufficient to cover their avoidable costs and (2) that a competitive, minimum bid 

would not be an obstacle to participation by those resources in PJM’s capacity construct.
23

 For 

existing nuclear resources, such as the one receiving “zero emission credits” in Illinois,
24

 the 

ACR for a dual unit resource was reported as $593 per megawatt-day.  When the net revenues 

from the IMM’s State of the Market report for January -June, 2018 are compared to the ACR, it 

                                                           
20

 Comments of the Illinois Commerce Commission at 10.  See also Monitoring Analytics, 2018 Quarterly State of 

the Market Report for PJM: January through June at page 18, Table 1-10. 
21

  IMM Summary of SMR at 2.   
22

  Brief of the Independent Market Monitor for PJM at 16-17. 
23

 Initial Submission of PJM Interconnection, LLC at 46 (Table 3). 
24

 The Quad Cities plant located in Illinois currently receives zero emission credits from Illinois consumers. 
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is apparent that there should be no minimum price obstacle to existing nuclear resources’ 

participation in the RPM.  The State of the Market Report shows that for 2018, the Quad Cities 

plant, a dual unit plant, is expected to receive $596 in PJM EAS revenues.
25

  The revenues for 

other existing nuclear plants for 2018 range from $24.43 per megawatt-hour (Braidwood) to 

$37.91 per megawatt-hour (Calvert Cliffs), which translate to $583.32 and $909.84 per 

megawatt-day, close to or exceeding the PJM reported ACR for both single and dual nuclear 

units.
26

  Provided the minimum bid obligation is satisfied, these resources can pursue their 

bidding strategy to achieve the revenues they seek from the current capacity construct. 

In its table showing its proposed net CONE for new resources, PJM included market 

revenues that were “the lowest zonal [Energy and Ancillary Services] value estimated for each 

resource class type over the past three calendar years.”
27

  It is unreasonable to under-state 

revenues, which has the effect of increasing the minimum offer price to a level that no longer 

reflects a resource’s actual capacity revenue needs.  Accordingly, the Commission should 

recognize that in setting the minimum price to net ACR, the ACR values contained in Table 3 on 

PJM’s Initial Submission must be netted against actual locational marginal prices for the area the 

particular resource is located. 

As proposed by the IMM, a consistently applied “competitive price” or “minimum offer” 

should allow subsidized resources to fairly compete with non-subsidized resources and obviate 

the need for an extra-market process, such as the FRR-Alternative or PJM’s proposed Resource 

Carve-Out and RCO.  Setting the minimum bid at net ACR, recommended by the IMM and by 

                                                           
25

 2018 IMM State of the Market Report, January -June, Section 7, Table 7-17 (showing average forward LMP 

(locational marginal price) of $24.85 per megawatt-hour.  Multiplying the megawatt-hour rate by 24 hours equals 

the megawatt-day revenue.  Available at: 

http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2018/2018q2-som-pjm-sec7.pdf 
26

  Id. and Initial Submission of PJM Interconnection, LLC at 46.  The ACR for an existing single unit nuclear 

resource was reported to be $631.00. 
27

  Id. at Attachment B, Affidavit of Adam J.Keech on behalf of PJM Interconnection, L.L.C. at P 21. 
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PJM for existing resources, is fair to resources and will not unduly drive up capacity bids, which 

can be especially problematic in zones with clear market power issues.  To the extent that net 

ACR is zero, or substantially less than recent clearing prices, subsidized resources will neither 

undercut prices nor be unreasonably excluded from market participation through unreasonably 

high bids.  To the extent state-favored resources do not clear the capacity market under the 

IMM’s Sustainable Market Rule due to net ACR or the resource’s own bidding strategy, states 

can take appropriate action outside the context of the capacity market with no further PJM 

involvement.
28

 

The People of the State of Illinois request that the Commission adopt the IMM’s proposal 

to address the effects of state subsidies on PJM’s capacity market. 

 

II. Even If A MOPR Is Correctly Set, Analysis Of The Algorithms 

Underlying PJM’s Capacity Market Demonstrates That Continuing 

Errors And Anomalies In The Capacity Market Design And Market 

Power Will Distort And Drive Up The Final Capacity Price, Resulting In 

Unjust And Unreasonable Capacity Prices.  

 

The People of the State of Illinois identified significant market failures in the ComEd 

zone serving northern Illinois in their Initial Brief.
29

   The Illinois Commerce Commission 

(“ICC”) expressed similar concerns in its Comments, declaring that PJM’s BRA is “inherently 

flawed.”  The ICC showed how capacity prices on a per megawatt-hour basis have fluctuated 

over the last 12 years, but now make up more than 21% of the total price per MWh.
30

    

Ultimately the ICC argued that other proceedings to modify PJM prices outside the RPM 

(including the Energy Price Formation Senior Task Force) will directly affect the inputs to the 

                                                           
28

  Id. at 8-9. 
29

 Initial Brief of the People of the State of Illinois at 5-15. 
30

 Comments of the Illinois Commerce Commission at 10. 
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RPM, including the net ACR calculation.  The ICC asserted that the changes proposed in the 

June 29 Order do not address the fundamental problems facing PJM’s capacity and other 

markets.
31

   

The People agree that the Commission’s decision in this docket should recognize that the 

RPM is “a complex, administratively determined mechanism for pricing and procuring capacity 

[that]… contains numerous administratively determined non-market features such as its Variable 

Resource Requirement (“VRR”) curve, price caps, a MOPR, cost of new entry (“CONE”) 

fluctuations, and significant performance requirements/penalties.”
32

   The People have closely 

examined the planning parameters, the algorithms, and the capacity prices in the ComEd zone, 

and it is evident that the current capacity construct does not produce a competitive or reasonable 

price for Illinois consumers.  The adoption of minimum prices, even if based on net ACR as 

proposed by the IMM, will not cure the deficiencies in PJM’s capacity market. 

Any analyses of the effect of out-of-market payments and of a minimum price must 

understand how the RPM works, including how its automatic algorithms select among bids.  

While that foundational information has not been provided or discussed to date by Calpine and 

the other Petitioners in EL 16-49 or by PJM, the attached Reply Affidavit of Robert McCullough 

demonstrates that even if minimum bids are administratively required, market power coupled 

with smaller and smaller capacity zones (or locational delivery areas, “LDAs”) and an upwardly 

biased algorithm, overstate market prices.
33

     

Mr. McCullough identified four areas where the RPM fails to operate in a transparent, 

just, and reasonable manner.  He testifies that: 

a. There is little basis for the underlying algorithm in economic theory; 

                                                           
31

  Id. at 7-11 
32

  Id. at 7. 
33

  Reply Affidavit of Robert McCullough at P 30-31; P 42 
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b. The algorithm is basically undocumented and major players in the market 

disagree on the operation of central elements; 

c. The structure of the model invites gaming by more sophisticated participants; 

d. And many participants possess substantial market power.
34

 

 

Because of these deficiencies, out-of-market subsidies have not had the effect that economic 

theory would predict.  If these deficiencies are not corrected, it is likely that the imposition of a 

minimum offer price will have no effect on capacity market prices (up or down) that are already 

substantially in excess of a competitive level.
35

 

 The Commission should insist that it understand the algorithm that PJM uses to select 

among capacity bids before ordering any changes to PJM’s capacity construct or requires a 

minimum bid.   First, the Commission would discover that the PJM algorithms are dated 2007; 

that important parts of the PJM algorithm are undocumented; and that PJM and other 

stakeholders have different views of how the auction operates.
36

  A key anomaly is that the 

PJM’s model appears to treat “consumer rent” or surplus and “producer rent” or surplus 

differently from most economic models, resulting in a bias toward higher prices ranging from 

12.9% to 26%.
37

  Further, the effect is to enable bidders to use flexible and inflexible bids as well 

as PJM’s “make whole” payments to drive up prices.
38

  The adoption of a minimum price, even 

if it is correctly determined and applied to all resources, will not address these underlying errors 

that drive up capacity prices irrespective of out-of-market payments. 

                                                           
34

 Id. at P 5.   
35

 Id. at P 34; Assuming a competitive level is net ACR, as both the IMM and PJM have asserted, the minimum offer 

is closer to $0 than to the 2021/2022 high clearing prices.  See id. at P 3 showing most recent clearing prices ranging 

from $140.00 to $204.29.  See also  Monitoring Analytics, Analysis of the 2021/2022 RPM Base Residual Auction: 

Revised at 2 (August 24, 2018) 

http://www.monitoringanalytics.com/reports/Reports/2018/IMM_Analysis_of_the_20212022_RPM_BRA_Revised

_20180824.pdf        
36

  Responsive Affidavit of Robert McCullough at PP 12, 17-19. 
37

  Id. at PP 21-25, 29-32. 
38

  Id. at PP 28, 29. 

20181106-5223 FERC PDF (Unofficial) 11/6/2018 3:59:11 PM

http://www.monitoringanalytics.com/reports/Reports/2018/IMM_Analysis_of_the_20212022_RPM_BRA_Revised_20180824.pdf
http://www.monitoringanalytics.com/reports/Reports/2018/IMM_Analysis_of_the_20212022_RPM_BRA_Revised_20180824.pdf


13 
 

 The deficiencies in the operation of the RPM are amplified when market power is 

present.  The problem of market power in the RPM is well established, and recent reports have 

recognized that efforts to restrain it are not effective.
39

  In the ComEd zone, the People 

demonstrated that in the last auction, one generator owns about 38% of the offered megawatts.
40

  

If that generator and its load were removed (for example pursuant to an FRR-Alternative or 

PJM’s RCO), three remaining generators would together control 70% of the remaining 

capacity.
41

  With only three bidders controlling so much capacity, it is predictable that they may 

act jointly or individually to maximize their total capacity market revenues without regard to the 

costs of individual units, or, adjust their bids to displace imports from the Rest of RTO Zone that 

may drive down the zonal price.
42

  The persisting market power in the ComEd zone, with or 

without ZEC subsidized units, can be expected to drive prices above a competitive level 

irrespective of a minimum price.  

 Illinois is the only PJM state that currently has significant out-of-market revenues for 

capacity resources in place, with ZEC payments equaling more than $100 million for a single 

plant (Quad Cities).
43

   Yet, capacity prices have increased, not decreased, calling into question 

the premise that out-of-market revenues are depressing capacity prices.  If the Commission 

chooses to adopt an expanded minimum price rule or order PJM to create a new FRR construct 

for subsidized resources, it must address the anomalies in the PJM capacity market that are 

                                                           
39

 Monitoring Analytics, Analysis of the 2021/2022 RPM Base Residual Auction: Revised at 2 (August 24, 2018) 

http://www.monitoringanalytics.com/reports/Reports/2018/IMM_Analysis_of_the_20212022_RPM_BRA_Revised

_20180824.pdf       
40

 Initial Brief of the People of the State of Illinois at 7. 
41

 Responsive Affidavit of Robert McCullough at P 41, 46. 
42

  Id.  
43

  Illinois Power Agency, Zero Emission Standard, Final Payment Calculation Notice of the Illinois Power Agency, 

Delivery Year: June 1, 2017 through May 31, 2018 (February 8, 2018), available at 

https://www2.illinois.gov/sites/ipa/Documents/2017ProcurementPlan/Comments/IPA-Payment-Calculation-Notice-

Delivery-Year-2017-2018.PDF  
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inexplicably and unreasonably inflating capacity prices and costing Illinois consumers alone 

hundreds of millions of dollars per year.
44

 

 Unlike the Midcontinent Independent System Operator (MISO), PJM does not make 

masked bidding from its capacity construct public. As a result, it is difficult for the public and for 

stakeholders to identify the kinds of problems described above, and the lack of transparency 

enables both the exercise of market power and unjust and unreasonable outcomes.  The People 

request that the Commission direct PJM to release masked bidding data as part of its Order 

addressing the anomalies identified above.   

 

III. If The Commission Adopts An FRR-Alternative Option, It Should 

Require State Approval For A Resource To Opt Into It. 

While the People support the proposal of the IMM and urge the Commission to reject a 

FRR-Alternative and the PJM Resource Carve-Out and RCO, the Commission indicated that a 

subsidized resource that would be subject to the MOPR under its Order should have the option to 

exit the capacity market with a commensurate amount of load and potentially receive out-of-

market support from the state.
45

  The Order implied that resources subject to the MOPR could be 

expected to fail to clear the capacity market, assuming that the minimum price would exceed the 

market price.  However, as indicated by both PJM and the IMM and discussed above, a correctly 

defined minimum offer is net ACR, and should not be expected to inevitably increase the bids of 

subsidized (or other) resources above market levels.
46

 

                                                           
44

 For example, in the ComEd zone, for 2021/2022 the capacity payments equal about $1.6 billion ($195.5 clearing 

price*365 days*22,358 megawatts).  If those payments are overstated due to misspecifications in the operation of 

the capacity market by an average of 13%, consumers are paying $200 million more solely due to anomalies in the 

application of the RPM. 
45

  Order at P 160-161. 
46

  IMM Summary Of The Sustainable Market Rule Proposal Of The Independent Market Monitor For PJM at 4; 

Initial Submission of PJM Interconnection, L.L.C. at 46 (indicating that the ACR for dual unit nuclear generation is 

$593, which would be netted against expected energy and ancillary services revenues, resulting in a bid below 
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Assuming that the Commission adopts net ACR as the minimum offer, the Commission 

should revisit the question of whether an FRR-Alternative is necessary to accommodate state 

resources.  Regardless of the minimum offer definition the Commission adopts, the option to go 

to the FRR-Alternative and be treated as a capacity resource priced outside the BRA, should be 

subject to state approval.  The subsidized resource should not control whether the state is 

expected to provide revenues to substitute for capacity revenues. 

Some parties have asserted that if subsidized resources do not clear the capacity market, 

consumers in those states will become obligated to pay for redundant capacity because the 

subsidized resources would be obligated to provide service even if they are not designated as a 

capacity resource.
47

  However, some state subsidies are limited to energy services, and do not 

include a capacity commitment.
48

  As indicated by the number of megawatts that do not clear the 

capacity market, a resource can provide energy without the obligations associated with capacity.  

If a state concludes that a state subsidy is appropriate for capacity purposes, only the state – not 

the resource – should be authorized to make that election. 

 

IV. The FRR-Alternative Will Not Be Effective Or Even Feasible Without 

Sufficient Time For States To Respond To The Commission’s Final 

Order. 

 

While many parties emphasized the importance of the FRR-Alternative to assure that 

state policies are “accommodated” if the Commission insists that all resources that receive out-

of-market payments bid into the PJM capacity market at a high “minimum price,” the initial 

filings make it clear that states, generators, and other stakeholders will need sufficient time to 

                                                                                                                                                                                           
current clearing prices, utilizing net revenues reported by the IMM in the 2018 Quarterly State of the Market Report 

for PJM:  January through June, Section 7). 
47

  See, e.g., Initial Brief of Exelon Corporation at 9.  
48

  The Illinois Zero Emissions Credit (ZEC) law pays the designated nuclear generator for megawatt hours of 

service and does not include a capacity obligation.  20 ILCS 3855/1-75(d-5)(1). 
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develop, adopt, and respond to statutes, policies, rules, and regulatory action to implement an 

FRR-Alternative. While the Commission has indicated that it will “make every effort to issue an 

order establishing the just and reasonable replacement rate no later than January 4, 2019,”
49

 the 

Commission should make clear that it will refrain from imposing the MOPR or other rule that 

affects or limits generators’ participation in the PJM capacity market, until the states have 

certified that they have established the processes necessary to offer a viable FRR-Alternative.
50

 

Several states emphasized the importance of the FRR-Alternative to states’ ability to 

provide appropriate treatment of subsidized resources.  In addition to the Initial Brief of the 

People of the State of Illinois that stressed that states will require time to develop and implement 

an FRR-Alternative,
51

 the Illinois Commerce Commission correctly asserted that:  

In order to address the legislative gap opened up by the Commission’s June 29 Order, 

Illinois, and likely other states, will require time to consider and enact legislation to 

enable the FRR-Alternative or other accommodating measures to be meaningful and 

usable by the owners of resources targeted for MOPR. Such efforts may require revisiting 

some of the fundamental principles underlying decades-old industry restructuring 

legislation. … Accomplishing and implementing these legislative and regulatory 

measures in each of the states impacted by the Commission’s June 29 MOPR decision, 

prior to the PJM’s posting deadline for the 2019 auction parameters is daunting, if not 

impossible.
52

   

 

The Organization of PJM States, Inc. (OPSI), which represents the state commissions in the 

thirteen states and the District of Columbia served by PJM,
53

 filed an argument that recognized 

that if capacity prices are not set in a competitive PJM process, states and state public utility 

commissions will have to assume the responsibilities of assuring just and reasonable charges and 

                                                           
49

  Id. at ¶172.  
50

 Initial Brief of the People of the State of Illinois at 18-19. 
51

 Id. 
52

 Comments of the Illinois Commerce Commission at 6. 
53

 https://opsi.us/  
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of addressing market power in their jurisdictions.
54

  States and state commissions will require 

substantial investigation and analysis to develop processes to replace the competitive effect of 

the PJM capacity market. 

 Several parties suggested that removing low bids from the capacity auction may increase 

prices to unreasonable levels and exacerbate market power concerns by effectively removing 

megawatts from the bottom of the supply curve.  As the New Jersey Board of Public Utilities 

pointed out, PJM’s 2020/2021 market analysis showed that “removing 3,000 MW of generation 

from the bottom of the supply curve in the MAAC zone, results in a price increase in EMAAC of 

$103.37/MW-day relative to the actual auction clearing price”
55

 equal to a 55.5% increase.  The 

same exercise for the 2021/2022 BRA has prices in EMAAC increasing $34.31 or 20.7%.
56

  

PJM’s sensitivity analyses for 2021/2022 show that in ten or eleven out of fifteen regions, prices 

increase when 3000 or 6000 megawatts are removed from the bottom of the demand curve, a 

proxy for the effect of allowing resources to opt out of the RPM or of an unreasonably high 

minimum bid requirement.
57

  Some prices increased by as much as $291.63 or 142.7% in the 

analysis.
58

 
59

 By contrast, the IMM reported that if at-risk resources are moved to an FRR and 

out of the RPM, clearing prices in several zones can be expected to decline by 0.2% to 65.1%.
60

   

Clearly, states will need time to tease out the anticipated effects of both a minimum offer 

requirement and a possible FRR-Alternative. 

                                                           
54

 Argument of the Organization of PJM States, Inc. at 4. 
55

 Initial Argument of the New Jersey Board of Public Utilities at 7. 
56

  PJM Scenario Analysis for Base Residual Auction, 2021/2022, compare Scenarios Base, 2, 4, 6, and 8.  

https://pjm.com/markets-and-operations/rpm.aspx 
57

  Id. 
58

  Id. at PSEG and PS-North 
59

  The effect of removing supply in the ComEd zone was negligible, reflecting the effect of a pivotal supplier that 

owns close to 50% of the local capacity requirement.  See Initial Brief of the People of the State of Illinois at 6-9. 
60

 Brief of the IMM for PJM, Attachment A, MOPR/FRR Sensitivity Analysis of the 2021/2022 RMP Base Residual 

Auction, September 26, 2018 at 4-5.  The Sensitivity Analysis further shows that the removal of various portions of 

coal and nuclear capacity to an FRR also reduces capacity prices by substantial percentages.  Id. at 7-9. 
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The Comments of Clean Energy and Consumer Advocates identify many of the problems 

associated with a premature move to a new FRR-Alternative and recommend a certification 

process so that the MOPR requirement is not imposed until a state process is in place.
61

  In 

addition to the need for all stakeholders to develop and understand a new FRR, the Commission 

needs to account for the problem associated with the fact that many load-serving entities are in 

fact part of the same corporate family as the resource.  For example, in northern Illinois, 

Commonwealth Edison Company (“ComEd”) is the distribution utility for the vast majority of 

Illinois consumers in PJM, and it is owned by Exelon Corporation.  Exelon Generation, also a 

subsidiary of Exelon Corporation, owns five nuclear power plants in the ComEd zone, of which 

one is currently receiving zero emission credits pursuant to state law.
62

  In order to avoid self-

dealing, states will have to put laws in place to govern capacity contracts between affiliates.   

While the terms of the certification by the local public utility commission proposed by 

the Clean Energy and Consumer Advocates are reasonable, the deferral of the MOPR 

requirement should not be limited to a single year.  The adoption and implementation of state 

legislation is a complex process and may take more than a single year.  State efforts to replace 

market rates with a state administrative or regulated rate will require critical economic, policy, 

and procedure decisions to determine which resources will be subsidized, capacity price 

formulas and levels, which resources and how much capacity are subject to state procurement, 

which state agency will be responsible for implementing the FRR-Alternative, how much the 

FRR-Alternative will cost, and of course which consumers will pay the new rate and in what 

proportions.  All of these decisions will have to be made in each state’s political climate where 

                                                           
61

 Comments of Clean Energy and Consumer Advocates at 25-31 & App. A at 9.  
62

 See 20 ILCS 3855/1-75(d-5)(1); Illinois Power Agency, Zero Emission Standard, Final Payment Calculation 

Notice of the Illinois Power Agency, Delivery Year: June 1, 2017 through May 31, 2018 (February 8, 2018), 

available at https://www2.illinois.gov/sites/ipa/Documents/2017ProcurementPlan/Comments/IPA-Payment-

Calculation-Notice-Delivery-Year-2017-2018.PDF  
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competing priorities and local conditions may result in these matters not getting the full attention 

they require.  The Commission should not impose the MOPR requirement until state processes 

are in place, and not limit state certifications that an FRR-Alternative is in place to a single year. 

 

V. The Interest Of States, Generators, And Other Groups In The FRR-

Alternative Reinforces The Need For The Commission To Set A Cap On 

Final Capacity Prices. 

The justification and need for a state specific capacity price are greatly diminished in the 

event that the Commission adopts as net ACR to set the minimum price for capacity resources.  

The minimum price should not be expected to exclude resources, and is low enough to assure 

that resources could offer bids that reflect their needs, in competition with other resources.  

However, even if states are authorized to set capacity prices for subsidized resources, the 

Commission has “exclusive jurisdiction over the wholesale rates of both subsidized and 

unsubsidized resources, and a statutory obligation to ensure that they are just and reasonable.”
63

   

As the People asserted in their Initial Brief, the price for capacity set by a state should be limited 

to net-ACR.
64

   A capacity price set by a state must include all revenues available to cover 

avoidable costs—PJM revenues as well as state out-of-market revenues.  This assures that the 

resulting FRR Alternative capacity price achieves both the goal of retaining state preferred 

resources and the requirement that FERC-jurisdictional rates are just and reasonable. 

To the extent that a resource is not satisfied with a capacity charge based on net ACR 

including state revenues, the resource would have the option to participate in the PJM capacity 

construct where it could compete among other resources whose bids are not capped or 

determined by the state or by an administrative process.  This would result in state capacity 

                                                           
63

 Order at 158. 
64

 Initial Brief of the People of the State of Illinois at 17. 
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prices that cover avoidable costs enabling the resource to continue operation, while protecting 

consumers from the risks of unreasonably high prices that are not constrained by competition or 

other wholesale market rules.  Further discussion of the utilization of price caps to assure just 

and reasonable replacement capacity prices is in the People’s Initial Brief at pages 14-17, and 

will not be repeated here. 

VI. Conclusion 

For the foregoing reasons, the People of the State of Illinois respectfully request that the 

Commission adopt the recommendations above.   

 

        Respectfully submitted,  

Dated: November 6, 2018             _________________/s/____________ 

                                                                                               Susan L. Satter 

                       Public Utilities Policy Counsel 

           Jacques T. LeBris Erffmeyer 

           Assistant Attorney General 

            Long Truong 

Assistant Attorney General 

           Illinois Attorney General’s Office 

           100 W. Randolph Street, 11th Floor 

           Chicago, IL  60601 

(312) 814-1104 (Satter) 

(312) 814-8496 (Erffmeyer)    

(312) 814-6103 (Truong) 

ssatter@atg.state.il.us  

jerffmeyer@atg.state.il.us 

ltruong@atg.state.il.us 
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ATTACHMENT A – Responsive Affidavit of Robert McCullough 
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